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Students Briefed on Future 
SBA-PAD Sp~nsor Mitchell's First Career Forum 
The Student Bar Association 
teamed with Phi Alpha Delta law 
fraternity to present a Career 
Forum for William Mitchell stu­
dents and their wives Dec. 19. 
The program was planned to 
acquaint students and their wives 
with the work performed by at­
torneys practicing in various fields 
of the law, and particularly with 
the work available to young law­
yers. 
r Five prominent attorneys spoke 
to the group, structuring their 
talks around the following subjects: 
The considerations which might 
lead a young attorney to seek a 
position with a particular firm. 
The benefits and possible hard­
ships he might expect to encounter 
in such a position. 
The mechanics of obtaining such 
a position. 
Some examples of the work he 
might do. 




A Stunent-Faculty T .iaison Com­
mittee has been formed at William 
Mitchell by the Student Bar As~ 
sociation. 
The committee is the result of a 
prov1s10n in the association's con­
stitution, adopted last spring, to 
promote further discussions be­
tween the faculty and the students. 
The student members are the 
four officers of the association's 
Board of Governor, a committee 
chairman from the board, the 
editor of the Opinion and, by 
invitation, the pre ident of Phi 
Alpha Delta. 
Three full-time and two part-time 
faculty members have agreed to 
serve through the 1968-69 school 
year. They are Professors Monta­
gue, Lauck, Danforth, Fitzgerald 
and Johnson. 
The purpose of the committee is 
to promote the exchange of ideas 
between, the students and faculty 
on problems common to both. It 
also will provide a base from which 
views representing the combined 
thoughts of faculty and students 
can be presented to the administra­
tion and Board of Trustees of Wil­
liam Mitchell. 
The Student Bar Association 
believes there are sufficient topics 
of mutual interest which would 
benefi t from a frank appraisal by 
such a comrnitt~e, a spoke. man 
aid. The committee will meet pe­
ri0dically during the semester. 
The committee was not o~anize:d 
as a "student vs. faculty" committee 
or a "faculty vs. student" commit­
tee, he said. The Student Bar Associ­
ation is confident that the committee 
will make a positive contribution to 
the study of law at William Mitchell 
College of Law, the spokesman said. 
Bar Meets in June 
The 1968 convention of the Min­
nesota State Bar Assn. will be held 
June 5-7 at the St. Paul Hilton Hotel. 
Milton Altman, St. Paul, is gen­
eral chairman. 
come he might expect to produce 
immediately and as his work pro­
gresses. 
The future of such a practice. 
Taking part in the program 
were: 
Ronald J. McGraw, partner in 
Comer and McGraw, Hutchinson, 
Minn., who spoke on the private 
practice in a small community. 
William J. Powell , general coun­
sel of Pillsbury Co., who addressed 
himself to work in the fields of 
corporate and international law. 
James P. Rorris, Minneapolis, 
matrimonial attorney, who dis­
cussed the merits of dealing with 
the matrimonial problems of cli­
ents, and offered timely advice to 
the young lawyer who plans to 
combine a new marriage with a 
new law practice. 
George H. Scott, Hennepin 
County attorney, who briefed the 
group on the benefits of govern­
ment work and politics. 
BY TOM O'MEARA 
DEAN HEIDENREICH, at the microphone, introduces Career Forum panel, 
from left, Ronald McGraw, William J. Powell, James P. Rorris, George H. 
Scott and Arthur Weisberg. 
Arthur E. Weisberg, senior part­
ner of Dorsey, Marquart, Wind­
horst, West and Halladay, Minne­
apolis, commenting on life in the 
large law firm. 
The presentations were followed 
by a question-and-answer session 
and later by informal visits with 
the speakers over coffee and dough­
nuts. 
Encouraged by favorable reac­
tion, the committee, headed by 
Tom O'Meara, SBA treasurer, and 
Lee LaBore, PAD Professional Ac­
tivities Committee chairman, plans 
to try a similar program next year 
with a group of attorneys repre­
senting other specialized areas of 
the law. 
Dean Heidenreich introduced 
the speakers. Assisting O'Meara 
and LaBore in the project were 
Robin Jacob, publicity, and Jim 
Lethert, refreshments. Jim Hooli­
han video-taped the program for 
later showing. 
Admired Night Law School Graduates 
City Attorney's Widow Leaves Mitchell $170,000 
The widow of a former promin­ Boyesen never lost his keen in­ foremost authors who later served Boyesen's death Mrs. Boyesen re­
ent St. Paul attorney left William terest in the countries of Europe, as a professor at Columbia Univer­ turned to live in St. Paul. 
Mitchell College of Law an esti­ and traveled extensively. In addi­ sity. Many of his books can be All of Mr. Boyesen's partners 
mated $170,000 when she died tion to his native Norwegian he found in the libraries of the United during the 40 years of practice in 
recently. was tluent in Swedish, .French, and States and Europe transl ated into St. Paul were graduates of one of 
The deep interest in St. Paul of German. His English was so exact a half dozen languages. Mitchell's p.tedecessor institutions, 
Alf E. Boyesen and his wife Alice that he was often assumed by St. Paul College of Law. In the 1920's Boyesen, then a 
was reflected in the disposition of many of his colleagues at the bar The firm included Kenneth G. widower, married Alice Day, daugh­
an estate of nearly $2 million dol­ as a native of England. Brill, a district judge; Warren E. 
ter of Dr. David Day, a prominent lars to nine St. Paul institutions, Boyesen came from a family of Burger, now a member of the 
pioneer physician. When Boyesen including William Mitchell. aristocrats and scholars. United States Court of Appeals, 
His father was chief justice of retired in 1936, the Boyesens ac­ Washington, D.C., and James C. The bequest to Mitchell also could 
be regarded as a tribute to the many Norway and his brother, Hjalmar quired a home overlooking the Otis Jr., a member of the Minne­
Mitchell !!raduates associated with Boyesen, was one of Norway's Pacific at La Jolla, Calif., but after sota Supreme Court. 
the Norway-born Boyesen during 
his practice of the law. 
Boyesen was 
born in Chris­ Students Authorized to Aid Indigents at Trial 
tiana, Norway, 
April 21, 1857, The education of law students letter written by Justice Thomas 
By HUGH V. PLUNKETT and was edu­ in Minnesota could be immeasur­ C. Clark to the Minnesota State 
cated in the ably advanced by a recent amend­ Bar Association urging the group 
Sixth Amendment right to counsel. primary schools ment to the Rules of the Minnesota to support the rule is the best 
The same constitutional considera­of his native Supreme Court dated June 22, statement of the rule's merits. 
country and Ur­ tions would not require the pres­1967. In his letter, Justice Clark said, 
bana University ence of a member of the bar in The new rule permits senior law "The early introduction of the stu­
BOYESEN in Norway. He the trial of civil litigations. students to participate in the prepa­ dent to the realities of trial work 
came to the The Massachusetts approach to ration and trial of criminal and as well as the resulting contacts with 
United States to travel and in the the problem of supervision is very civil suits envolving indigent liti­ lawyers and clients will afford him 
course of his travels became a rov­ liberal. While requiring general gants. an invaluable preview of his future 
ing correspondent for a New York supervision of the student by a The rule allows appearance by role as an effective trial lawyer and financial journal, reporting on the member of the bar, Massachusetts the student in any municipal or productive member of the bar." agricultural and industrial poten­ Supreme Court Rule 11 (1963), trial court, provided that the stu­ Joseph P. Summers, St. Paul city tialities of the Midwest frontiers of specifically provides that supervi­dent is under the supervision of a attorney and former instructor at the 1880s. sion does not necessitate his pres­ William Mitchell, has suggested that member of the State Bar of Min­His travels took him into Michi­ ence in court with the student. a program be set up which would nesota. gan, Wisconsin, Minnesota and the give senior law students the oppor­The moderate approach is rep­At least seven other states have Dakotas. While in Fargo, N.D., he tunity to try some of the cases han­resented by Michigan General 
became acquainted with a leading adopted similar provisions. The dled by his office as par of their Court Rule 921 (1965). Michigan common objective of these pro­ legal training. local lawyer who persuaded him to does not require the presence of a 
settle down and read Jaw in his visions is to augment the education In a recent letter to Dean Doug­member of the Bar when a stu­of law students and increase the office. las Heidenreich of William Mitchell dent appears in court, except in legal services available to indi­ and Robert Grabb, assistant dean With his continental University criminal cases. gents. The states take differing at the University of Minnesota education, the young Boyesen There appear to be sound reasons approaches with respect to the de­ College of Law, Summers sug­quickly qualified for admission to for requiring a member of the bar gree to which the student's work gested that the program be set up the bar of North Dakota and prac­ to appear in court with a student in 
ticed there. Among his early cli­ is to be supervised. both civil and criminal cases since under the same State Supreme 
ents were James J. Hill and The Minnesota Rule requires the, zeal is no substitute for experience. Court rule of June 22, 1967. 
"personal attendance of the super­ However, as the program develops Edward N . Saunders, partners in "Such a program," Summers vising member of the bar during any it may be possible for Minnesota to coal and land enterprises. said, "would give the average law trial, plea aud sentence, or any take the approach of Michigan and student a chance to look at things Later Boyesen moved his practice other critical stage of any proceed­ require the presence of a member 
to St. Paul and after practicing here from the prosecutor's side, giving ing in or out of the court room". of the bar only in criminal cases. 
for some years, his office merged him valuable trial experience." 
The wording of the requirement Whether the student is or is not with the offices of James C. Otis, Dean Heidenreich has indicated indicates an attempt to avoid con­ supervised in court, the practical Sr. and Kenneth G Brill, forming 
the firm of Boyesen, Otis, Brill and flicts with Gideon v. Wainwright, experience of actual litigation will he is discussing the suggestion 
Farley. 372 U.S. 335 (1963), and the be of great benefit to him. A recent with Summers. 
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CAN WE HELP? Editorial Mitchell Bar 
Result Called Liaison Committee 
Disappointing The concern of students over their lack of influence upon the decision­
making processes that affect their lives so significantly is being voiced on William Mitchell's 1967 grad­
college and university campuses across the nation. uating class passed the Minnesota 
bar examination at a rate of only ~tudent apathy, abdication of responsibility and acquiescence is being 
57.1 per cent last July, it was an­
seriously challenged by an increasingly large number of students, faculty nounced this fall. 
members and administrators. Forty nine took the exam and 
The movement for student activism, according to Elmer L. Anderson, 29 passed. The remaining 20, or 
42.9 per cent, failed. former Minnesota governor, "actively reflects dissa!isfaction with value 
The figures for the total number judgments that prevail in contemporary America. It is based on a search­
of Mitchell graduates, including re­
ing for meaningful purpose in life and reflects a genuine concern for peaters, were 60.4 per cent who 
other people." passed and 39.6 per cent who 
At William Mitchell the potential for student activism is uniquely failed. 
These latter percentages compare great. The average Mitchell student is older, more mature, and more 
with the University of Minnesota sophisticated than his counterpart at other colleges and universities. In 
Law School figure for July, 1967, addition, many of our students have impressive educational and business 
of 82.2 per cent success and with backgrounds. Regrettably, the considerable talents and energies of the 
the Mitchell 1966 figure of 85 per student body remain an untapped source of educational improvement at 
cent success. William Mitchell. By failing to recognize the student as an effective 
"We were all very disappointed partner in the educational process, the administrators preclude insight to 
in it," Dean Heidenreich said of some of the questions they may not answer by themselves. 
the 1967 results. "We find that 
A college should be built upon the interaction of the faculty, students 
those who failed were those who 
and administrators. At William Mitchell there is too little interaction 
did not perform well in school. 
taking place. There should be full and equal participation of students 
The lowest 25 per cent of the class 
in the academic decision-making processes. Consultative relationships are were the ones who suffered." 
inadequate; students must have authority to establish and enforce policies 
in n <:>n-academic areas, and authority to influence significantly policies in 
academic areas. 
The sentiments expressed by Fred M. Hechinger, educational editor of Students Gaining in Stature 
the New York Times, that "there can be little argument about the student 
demand for control thrnugh their goverruilents, over uch areas as By DEAN HEIDENREICH An important feature of this and A student who is irresponsible in 
chartering student organizations, financing and running student activities, Among the recent developments similar programs is the recognition his study habits, work habits or 
making student regulations and disciplining students who violate those in the relationship between law that senior law students are capable financial obligations cannot hope to 
regulations" are wholeheartedly endorsed here. students and the practicing bar is of doing a competent job of coun­ gain the respect of his classmates 
the change in designation of the seling, research and representation nor can he expect to be given a 
At William Mitchell authority should be delegated to the Student Bar American Law Student Association and that law students have some­ good recommendation by the 
Association to establish and enforce student Jegulations. tudents should to the Law Student Division of the thing of value to contribute to the school administration when he 
determine policies regarding clas attendance and other rules of tudcnt American Bar Association. This is legal profession and to foe public. seeks employment either during his 
con duct, and have the power to enforce those rules. ln this area let the more than a simple change in Another example of this ap­ law school career or thereafter. 
principle apply tba.t those who must obey the rule should make it. name; it signifies a new recognition proach is the program which allows The unprepared, frequently ab­
As a means of achieving increased student involvem ent in academic of the status of law students. This students to serve on various com­ sent or lackadaisical student will 
~as, a student-faculty0 administration committee should be created It change is evidence of the fact that mittees of the Minnesota State Bar not build with his fellow classmates 
- · .. o~s be ~e foa.ction of sut:h a coIIll!'Jttee to enact and review policies law students are part of the legal Association. As students have the a reputation for promptness, effi.cic 
profession and not simply people opportunity to meet with members I egarding admissions, curricul um, faculty evaluation, testing, grading, and ency and diligence. He will lose the 
mho are preparing to enter the of the State Bar Association, to 's.tudent ~als. These are areas of joint concern to tudents faculty, chance to develop his most impor­
legal profession. assist in committee projects and and administrators. tant professional asset: his good 
This recognition of law students to observe the committee in action name and his professional reputa­The recent creation of a faculty- tudent liaison committee, as -.eported as members of the legal profes­ they will become more aware of tion. 
elsewhere in the Opinion, i.s an encouraging movement in the direction we sion is being demonstrated in the aims and goals of the organ­ The opportunities available to law propose. It is hoped that that committee will evaluate the recommenda­ many other ways. Throughout the ized bar and will feel that they are students for service to the legal pro­
tions made here. country programs have developed a part of the Bar Association and fession and society and participa­
which have brought law students the legal profession. tion in the programs of the practicing It is the creation of a new, more democratic process i or the enactment 
into closer contact with the mem­ bar are greater now than they have of rules that is being pFoposed h ere, not the negation of rules. Toe legal The contribution that is made by 
ever been in the past. At the same bers of the practicing bar. The re­prol ession. traditionally has been one of the most effective decision­ students to the Bar Association and time these programs turn the spot­sult in each case has been improved its committees will be an important m aking influence upon ow: democratic society . It should be on.e of the light on the law student and make relations between the law student, aspect of the student's training and tunCtlOOS of a law school to pFep are students to carry on this tradition hlm especially vulnerable to a charge 
the community and the practicing will be of great value to the associ­by gjving them significant decision-making respon ibility. of a lack of professionalism. Such a ation. Sidney F eioberg, · presi­bar. charge can not be met with an ex­· Whe.n students are told to shirk that r esponsibility and denied the right Here in Minnesota the Supreme dent of the Minnesota Bar Associ­ planation by the student that after ation, is to be coDl:lllended for put­to take :part in the decisions which affect them, or when students avoid Court has recently passed a rule al­ all he is only preparing to enter the ting the program into effect. being citizens, this does not simply deny democratic ideals or breed lowing senior law students to repre­ legal profession; he is not already 
alienation, it undermines the meaning of education itself. The educational sent indigents in a limited way under Students must realize that the a part of it. 
the supervision of a practicing community should encourage a democratic temperment. recognition of the fact that they The fact is that from the day 
lawyer. When the rule is imple­ are part of the legal profession that he enters law school he is a The ideas expressed herein are ietended as a challenge to everyone at mented through the Public De­ carries with it a substantial obliga­ very important part of the legal 
William Mitchell. Students are challenged to accept the responsibilities fender's Program the students who tion. Every student is expected to profession and will be so treated padicipate will gain by tlreir ex­that v..ttimately are theirs and to make the neces ary decisions that grow adhere to the same high standards by every faculty member and posure to the practical problems of om of those Iesponsibilities. Abdication of responsibility or transfer of 
the practice of law and at the same that are imposed upon members of lawyer with whom he comes in authority to other people inhibits individual and collective growth. Stu­ time will help indigent defendants. the practicing bar. contact. 
dents. who accept other peoples' decisions have diluted their desire to 
Dicta From the Dean 
q uestion. Acquiescence is boring, even humilia ting. Education should be 
neither. 
The faculty and administrators are challenged to accept the principle 
that .men have a moral right to evaluate and. take part in decisions that 
affect them. H aving accepted that concept, they should allow rodents to 
·take. a significan t role in t be decision-making processes of the school. 
It is sincerely hoped that through the increased interaction of all mem­
bers of the Mitchell community will come an intellectual revitalization 
that will be of benefit to all. 
William Mitchell Opinion 
Editor Dan Byrne 
Associate Editor . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Robert Ahl 
Staff: 
Jo ep b Daly, Craig Gagnon, Julius Gemes, William Glew Robert 
Hillstrom, Rita L ukes, Thomas O'Meara, Gary Palm H ugh Plunkett, 
James Proch now, William Reed and John Zimmerman. 
Published semi-annually by the Student Bar Association of the Wil­
liam Mitchell Colleg~ of Law, 2100 Summit Avenue, St. Paul, Minn. 
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The Nature of The Judicial Process 
By BENJAMIN N. CARDOZO 
Reviewed by Juuus E. GERNES 
Pressed by the demands of being 
simultaneously student and em­
ployee, the William Mitchell stu­
dent can seldom afford to spend 
his time in a perusal of areas other 
than the specific course assign­
ments. But it is necessary from 
time to time to draw back and, if 
you will, view from the heights the 
essential character of the law mak-
ing process. 
Justice Cardozo in his usual suc­
cinct, sometimes lambent, style has 
in "The Nature of the Judicial Pro­
cess" delineated that which he con­
siders to be the processes judges go 
through in deciding cases. Admit­
ting the vagaries of judges as indi­
viduals Car:dozi still finds that 
] 
patterns emerge sufficiently from the line of the customs of the com-
decisions to enable him to articulate munity; this I will call the method 
the methods they use in arriving at of tradition; along the lines of jus-
a decision in a particular case. tice, morals, and social welfare, 
Cardozo does not consider the law the mores of the day; and this I 
as a static set of rules which a judge will call the method of sociology." 
is able to divine because of innate The author then proceeds to illus-
recondite powers. As Cardozo sees trate the use of these four methods 
it, law is a ~~ging force _and it is explaining their interaction, how in 
the responsib1lity of the Judge to different areas of the law one or the 
extra~ from the precedent _the un- other has gained primacy (e.g., the 
derlymg ~ ' . then dete~e the method of evolution in property; the 
Jm;th . or ~ection along which the method of tradition in negotiable in-
prmople 1~ to mo:ve and dev~Iop. . struments; the method of sociology 
Concermng himself pnmanly in constitutional Jaw· and how the 
with the path of a principle, Car- method of philosoph~ has a certain 
dozo finds that it ". . . may be presumption in its favor). 
exerted along the line of logical The book is a concise, cogent 
progression; this I will call the study of the mental processes used 
rule of analogy or the method of by a judge. A thoughtful reading 
philosophy; along the line of his- of the book should give the reader 
torical development; this I will a deeper insight into how the law is 
call the method of evolution; along made. 
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Governor's Tackle Heavy Agenda 
Sommerness Heads Mitchell Student Ban Group 
By JAMES PROCHNOW 
The 1967-1968 William Mitchell 
Student Bar Association (SBA) 
Board of Governors is composed 
of the following representatives: 
seniors William Sommerness, Wil­
liam Schade, Thomas Kane, and 
James Hoolihan; juniors James 
Prochnow, Robin Jacob, Jerome 
Agnew, and Thomas O'Meara; 
sophomores Donald Day, Allan 
Larson, Jerome Holmay, and Wil­
liam Cranoall; freshmen Ronald 
Johnson and Richard Durnan; 
Opinion editor Dan Byrne. 
The Board of Governors met on 
five occasions prior to the commen­
cement of school. 
At the July 26tb meeting the 
following officers were elected: 
Sommemess, president; Crandall, 
vice-president; James Prochnow, 
secretary, and Thomas O'Meara, 
treasurer. 
Other activities of the Board 
during the summer meetings in­
cluded the organization of various 
committees including the standing 
PROCHNOW O'MEARA 
committees of publicity, smoker, 
canteen, and freshmen orientation, 
the planning of projects, and the 
reviewing of the SBA constitution. 
The SBA participated in the 
freshmen orientation program, 
Sept. 15. A panel composed of 
Kane, Larson, Day, Crandall, and 
Holmay fielded questions by the 
freshmen. Following the formal 
program, the SBA served light re­
freshments. Due to the enthusiastic 
response of the freshmen to the 
panel, the SBA is currently invest­
igating the feasibility of sponsoring 
a similar panel late in the first 
SOMMERNESS CRANDALL 
semester or early in the second 
semester. 
Under the direction of Larson, 
Kane, and Hoolihan, the SBA 
sponsored the annual fall student 
smoker. Approximately 225 stu­
dents consuming 42 cases of beer, 
48 pounds of luncheon meat, and 
22 loaves of bread. A second 
smoker is scheduled for early 
February revolving around a 
Harolds Club theme. 
The SBA will open a used book­
store during the second semester. 
The bookstore will be located in the 
storage room adjacent to the stu­
dent lounge. Remodeling of that 
Class of '71 Numbers 148 I 
By ROBERT HILLSTROM ivy halls of Harvard, Columbia and relatives who are former Mitchell 
One hundred forty-eight fresh­ Yale. students. 
man entered an alliance with that As in virtually every other field William Bradt has a brother who 
"most jealous mistress," or master of endeavor the distaff side is be­ graduated four years ago. Judith 
coming an increasingly significant Ebersberger's uncle was in the Class as the case may be, at 2100 Sum­
of '65 and George Frisch had a mit last fall. element. This is a record year at brother who was a member of the 
As with preceding classes no William Mitchell in that six of the Class of '61. Joanne Kegel's brother, 
common denominator can be found new students are women. Among Bill Wielinski, is currently a student 
for the Mitchell class of 1971. them are Mary Merlin, whose hus­ in bis second year. 
band, Bill Merlin, is a prominent They range in age from 22 to 50 This class has at least one foot­
with the median at 26.6. They Minneapolis attorney as well as a ball player. Bruce Armstrong, ori­
boast a respectable 536 average in judge and legal counsel for several ginally of Ponca, Neb. , won three 
suburban communities; Mary Ann the Law School Admission Test varsity letters at Bethel College in 
and a not so spectacular 2.48 grade Monroe, an airline stewardess; Saint Paul. 
point average in their undergrad­ Marymina Donovan, a librarian; Paul Pederson first saw the light 
uate work. All but five have at­ Mary Jo Erdman, a nurse; Judith of day in far off South Africa, 
tained bachelor's degrees and seven Anne Ebersberger, a reporter for which presumably disqualifies him have their master's. Dun and Bradstreet; and Joanne 
for the presidency - another com­One of their number, Robin Mc­ Kegel, a housewife. 
Stravic, comes to Mitchell from the Several entering freshmen have mon denominator eliminated. 
Election of Officers 
Fraternity Approaching New Season 
room is scheduled to begin in the 
near fututre. The bookstore will be 
modeled after a similar enterprise 
at the University of Minnesota. It 
will be a non-profit venture, oper­
ating on a consignment basis. Cran­
dall is chairman of the bookstore 
project. Detailed. plans will be an­
nounced later. 
Jacob, Larson and Crandall rep­
resented William Mitchell at a 
regional SBA workshop at the Uni­
versity of South Dakota in Ver­
million Sept. 30. The following law 
schools also were represented: Uni­
versity of South Dakota, University 
of North Dakota, University of 
Nebraska, and Creighton Univer­
sity. 
The purpose of the meeting was 
to acquaint the various schools 
with the operating structure of 
other SBA organizations and to 
suggest projects. Dean Scarlett of 
the University of South Dakota 
Law School stressed the role of the 
student bar associations in "the 
image of the lawyer." 
Herb Knudsen, executive vice­
president of the Law School Division 
of the American Bar Association, 
gave the representatives at the work­
shop some background of this newly 
formed Law School Division of 
which individual William Mitchell 
students are eligible to become 
members. He stated that 135 law 
schools were represented in the di­
vision and were governed by a 
House of Delegates comprised of 
one representative from each law 
school. The program for this year 
is "Year One-Opportunities Un­
limited". The annual meeting of the 
organization is scheduled for Phila­
delphia Sept. 5-10. The annual 8th 
circuit SBA convention will be held 
in Sioux Falls, S.D., in March. 
A trip to the State Prison at Still­
water is planned for the upper­
classmen some time in the second 
semester. 
All students are invited to attend 
the regular meetings of the SBA, 
which are held the first Tuesday 
of each month at 8: 15 P.M. in 
room 201. 
With Legal Problems 
TV Panel Assists Public 
What happens to a person who Court; and Captain Donald Blakely 
of the St. Paul Police Department. is arrested for a misdemeanor? 
What happens at the arraignment? The programs are done live, but 
What are the responsibilities of a the discussion is augmented by 
witness? films which present the basic situa­
These and other common ques­ tion in a real life setting. 
tions dealing with the administra­ Members of the television audi­
tion of justice are discussed by a ence are invited to call the station 
panel of lawyers on Law Night with questions during the course of 
each Wednesday evening on KTCA­ the program and the panelists re­
TV, Channel 2. spond while the program is on the 
Allan Markert, an alumnus of air. 
William Mitchell and director of Members of the Law Wives or­
Legal Assistance of Ramsey Coun­ ganization of William Mitchell 
ty, Inc., and Dean Douglas R. handle the telephone calls and 
Heidenreich are permanent mem­ transmit the question to the panel 
bers of the panel. members and guests. Mrs. Ciitroro 
Guests on the program include Lundberg is in charge of this ac­
public officials, policemen, lawyers tivity. The increasingly large num­
and others with specialized knowl­
ber of calls seems to indicate that edge about the problems discussed. 
the program is gaining in popu-Among the most recent guests were 
Douglas Head, attorney general of 1arity each week. 
the State of Minnesota; William B. The Law Night program is pro­
Randall, Ramsey County attorney; duced by Warren Bauer, a William 
C. Paul Jones, Minnesota state pub­ Mitchell alumnus, formerly a prac­
lic defender and instructor at Wil­ ticing lawyer and now a producer 
liam Mitchell; Marvin J. Green, with Channel 2. It is sponsored by 
public defender for Ramsey County Legal Assistance of Ramsey County, 
and instructor at William Mitchell; Inc., and is presented as part of 
Judges Stephen Maxwell and James that groupls program in public edu­
Lynch of the St. Paul Municipal cation about the law. 
3 Represent Mitchell in Moot 
Court Competition in Kansas City 
A three-man team represented sons and procedural problems aris­
William Mitchell at the regioI!_al ing under amended Rule 23 of the 
round of the 18th annual National Federal Rules of Civil Procedure. 
Moot Court Competition held at The team's written brief placed 
Kansas City, Mo., Nov. 18-19. seventh among the 12 contenders. 
The representatives were Craig The team argued the petitioner's 
Gagnon, William Schade and Tho­ position in the first round of oral 
mas Kane, all fourth year students. argument and defeated the Uni­
The competition consisted of versity of North Dakota. In the sec­
submitting a written brief and ond round the team drew the 
giving a 30- respondent's position and was de­
minute oral ar­ feated by the University of Louis­
gument to a ville. 
three-man ap­ The University of Kentucky won 
pellate court, the regional competition. 
theoretically the 
Keep Lounge Tidy, 





this year was a 
securities fraud 
Students are urged by the Student 
Bar Association to cooperate in 
keeping the student lounge orderly. 
There have been complaints from 
the administration and students 
about students carelessly leaving 
drinking cups, candy wrappers and 
ashes strewn on tables and the floor, 
a spokesman said. 
All students are urged to dispose 
SCHADE case dealing with of waste materials in receptacles in 
accountants' liability to third per- the lounge. 
Phi Alpha Delta (PAD) begins 
a new year in March with the 
annual election of officers and the 
beginning of a new program. 
The present officers are John 
Monroe Jr., John Zimmerman, C. 
James Johnson, James Lethart and 
James Riley. 
The '67-'68 program got under­
way with two rushing parties held 
in the school lounge in early 
September. As a result of these 
rushing activities the membership 
of Phi Alpha Delta was increased 
from 42 to something in excess of 
60 when 20 members were initiated 
Dec. 8 in Judge Earl Lanson's 
were treated to the inside story on 
the attorney general's office. 
John Pillsbury, president of 
Northwestern National Life Insur­
ance Company, spoke at a luncheon 
in October. 
Minnesota Supreme Court Jus­
tice, Robert J. Sheran, gave some 
insights to judicial decision making t.. 
in November. ZIMMERMAN MONROE 
Phi Alpha Delta and the Stu­
guest speakers. Atty. Gen. Douglas dent Bar Association co-sponsored 
Head spoke at an evening meeting a Career Night in December. This 
at which over 60 students, faculty was a panel discussion open to the 
and friends of Phi Alpha Delta entire student body. 
SBA Opens Used Book Store courtroom in the Federal Building 
in Minneapolis. 
Since September the Professional 
Activities Committee has been 
hosting monthly meetings with 
The Student Bar Association has 
opened a used book store in a new 
room constructed in the basement 
storage room. 
SPEAKER'S TABLE guests listening to Atty. Gen. Head are, from left, 
Prof. Robert Lauck, students John Monroe, Lee LaBore and Tom O'Meara and 
Dean Heidenreich. 
Students can turn over books to 
the store for possible sale on a con­
signment basis. Only books which 
are being used in current courses 
will be accepted. 
A charge of $1 will be deducted 
from the selling price of any text 
book or hornbook as a sales com­
mission. A commission of 50 cents 
will be deducted for any p~per 
back or review book. Commissions 
will be turned over to the associa­
tion treasurer for financing student 
projects. 
Owners may set the asking price 
on the books. However, it is sug­
gested that they be priced for quick 
sale and in keeping with the condi­
tion of the book. 
All sales will be on a strictly 
cash basis and no sales tax is re­
quired. 
Students interested in selling 
books can obtain blanks from the 
SBA bulletin board in the lounge. 
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Conscience or Contempt? Clergyn1an's Dilemma 
Conscienc or Contempt? 1 
BY GERALD A. REGNIER 
" ... based in part upon the idea tha the 
human being does sometimes have need of a 
place of penitence and confession and spiri­
tual discipline. When any person enters that 
secret chamber, this (privilege) closes the 
door upon him, and civil authority turns 
away its ear'' 2 
COMMON LAW TRADITION 
The clergyman-penitent privilege presents 
an historically unique antithesis to the com­
mon law tradition. At one instant it is settled 
law; subsequently it is repudiated ; finally , it 
is restored by the formality of legislation or 
the informality of statutory interpretation. 
In England since the Restoration, accord­
ing to the textwriters, the privilege has not 
been recognized.3 Yet, examination of the 
cases reveals only one to be strictly in point.4 
In Normanslzaw v. Normanshaw, 5 a vicar 
was compelled to testify about a conversa­
tion with a parishioner in a divorce suit 
against the latter. The president, in summing 
up, said it was not to be supposed that a 
clergyman had any right to withhold in­
formation from a court of law. 
Coke is sometimes cited as standing 
against the privilege though he seems to have 
recognized it except in treason trials.6 
Bentram, reputed to be one of the greatest 
opponents of privilege in general, neverthe­
less recognized this particular one.• Against 
this post-Reformation background of the 
common law inheritance is imposed the high 
probability that the clergyman-penitent 
privilege was an integral part of the common 
law of England in the centuries preceding 
the Sixteenth Century Revolt.8 
The reason for this apparent contradictio"n 
seems to lie in the fact that this privilege was 
a center of controversy during the early 
stages of the Reform. No secrets could be 
kept concerning allegiance to the King. Fol­
lowing the Reformation, the privilege was 
by no means generally recognized, and even 
appears to have been abandoned. For this 
reason it is said that the claimed privilege 
was not one at common law, and therefore, 
if it is now to be recognized, it must be 
enacted into statute.9 
- iviii'j~"'ESOTA STATUTE 
Minnesota enacted such a statute, recog­
nizing the privilege under the evidentiary 
: 10 question "Competency of Witnesses" 
"A clergyman or other minister of any 
religion shall not, without the consent of the 
party making the confession, be allowed to 
disclose a confession made to him in his 
professional character, in the course of 
discipline enjoined by the rules of practice of 
the religious body to which he belongs; nor 
shall a clergyman or other minister of any 
religion be examined as to any communica­
tion made to him by any person seeking 
religious or spiritual advice, aid , or comfort 
or his advice given thereon in the course of 
his professional character without the con­
sent of such person." 
While the origin of this statute may be 
traced to Territorial Statutes prior to 1858, 
the law in its present form was passed in 
1931. Interestingly, the final amendment, 
comprising the statutory language following 
the semi-colon, was passed while the land­
mark case interpreting the statute was pend­
ing.11 The court made reference to the 
amendment as being without application be­
cause of this pendency; however, it is diffi­
cult to miss the interrelationship between the 
law and its judicial interpretation. 
IN RE CONTEMPT OF EMIL SWENSON 
The milestone decision, In R e Swenson,12 
involved the contempt citation of Emil 
Swenson, a clergyman in the Lutheran 
Church and pastor of Arnold and Gladys 
Sundseth, whom he had married. In the 
divorce suit, Gladys Sundseth sought to 
prove through Pastor Swenson that her hus­
band had admitted having adulterous rela­
tions. 
The clergyman refused to testify based on 
the claim that such statements as Arnold 
Sundseth made to him were privileged. 
Pastor Swenson was cited for contempt for 
his refusal to testify_ The Minnesota Su-
preme Court granted certiorara and sub­
sequently reversed the contempt order, 
granting a new trial. 
CLERGYMAN 
In introducing the opinion, the court 
noted that the common law did not recog­
nize such privilege, but that since 1846 the 
courts had manifested a reluctance to en­
force the common law rule. The court 
pointed to the obvious dissatisfaction of the 
legislature with this non-recognition of the 
privilege, as well as with any continuation of 
the pr.e-reformation recognition limiting the 
privilege to compulsory confession in the 
Roman Catholic Church. 
The opinion interpreted "clergymen or 
other minister of any religion" to embrace 
the spiritual adviser of any religion, whether 
he be termed priest, rabbi, clergyman, minis­
ter of the gospel or any other official designa­
tion, including anyone who may stand as a 
spiritual representative of his church. 
CONFESSION 
The confession contemplated by the 
statute has reference to the penitential ac­
knowledgment to a clergyman of actual or 
supposed wrongdoing while seeking spiritual 
advice, aid, or comfort, and it applies to a 
voluntary confession as well as to one made 
under the mandate of a church . 
Interruption of the logical sequence of the 
opinion is justified in order to draw attention 
to the fact that this one point of "confession" 
is the only one with which other courts have 
differed, in a wide range of federal and state 
court citations. The difference is limited to the 
exigencies of unique fact situations in which 
the communication is of a nature other than 
penitential.13 
DISCIPLINE 
The court opinion "In R e Swenson" 14 
determines that the word "discipline" found 
in the statutory definition of this privilege 
has no technical, legal meaning. The dis­
cipline enjoined is interpreted to include the 
practice of all clergymen to be alert and 
efficient in submission to duty. The court 
took judicial notice that such discipline is 
traditionally enjoined upon all clergymen by 
the practice of their respective churches. 
PRIVILEGE 
To be privileged the communication mmt 
be made to the clergyman in his clerical 
capacity by a person seeking religious or 
spiritual advice, aid, or comfort. It must be 
made in the confidence of the relation and 
under such circumstances as would imply 
that the information should forever remain 
a secret. 
POLICY 
The fundamental thought is that one may 
safely consult his spiritual adviser. The ques­
tion is not the truth or merits of the reli­
gious persuasion to which a party belongs, 
nor whether the particular creed or denomi­
nation exacts, requires, or permits a sacred 
communication. 
The sole inquiry is whether the party who 
bona fide seeks spiritual . advice should be 
allowed it freely. 15 At this point the court 
takes judicial notice of the numerous sects 
and the general doctrine maintained by each, 
stressing the fact that membership in a par­
ticular church, or in any church, is not 
required of the person making the privileged 
communication. 
CONSCIENCE OR CONTEMPT? 
In the opinion of the court, requiring a 
witness to disclose a communication to en­
able the court to determine whether it is 
privileged would be a tragedy. The court 
must look to the circumstances and facts 
leading to the making of the communication 
as sufficiently characterizing the transaction 
to indicate whether the rule of privilege is 
applicable. 
Before directing the witness to answer, 
the court should be satisfied that the witness 
is mistaken in asserting the claim of privilege. 
Waiver of the established privilege is pos­
sible only by affirmative consent of the peni­
tent. The privilege in no way depends on the 
secrecy of the recipient. 
The ultimate decision on the claim of 
privilege must be made by the court. This 
is a judicial function, not only to make the 
final decision, but to protect the privilege. 
The court feared little the danger of a wit­
ness, under claim of privilege, screening 
others from justice. 
The court applied this analysis of privilege 
to the facts presented, noting that the talk 
was confidential in origin, penitential in 
character. The pastor's conduct was in the 
line of duty and his testimony indicated an 
intended secret discussion of the intimate 
affairs of the husband's life. The communica­
tion was privileged. 
The contemporary annotators of this de­
cision in relating it to the Minnesota statute 
regard the combined effect as a milestone in 
the development of the law of evidence.16 
Particular emphasis is placed on the fact that 
the statute does not allow disclosure, much 
less compel it. 
Of considerable significance is the affirma­
tive imposition of silence on the clergyman 
by way of disallowing any right in him to 
disclose the communication, implying a 
correlative privilege in the penitent by mak­
ing his consent a condition of legal dis­
closure.17 
One writer contrasts this position with 
that contained in the Uniform Rules of Evi­
dence which have not been adopted in Min­
nesota.18 The latter affirmatively locates the 
privilege in the penitent and allows him to 
prevent a disclosure, but imposes no duty of 
silence on the clergyman in the absence of 
an act of prevention by the penitent. 
Another commentator sounded a note of 
warning as to the expanded effect of this 
judicial interpretation, only to have his fears 
confirmed by the almost simultaneous legis­
lative amendment.19 He stated that, while 
the net effect might be socially desirable, the 
decision appeared to enlarge the applicabil­
ity of the statute so as to give it the effect 
of rendering privileged all penitent confes­
sions made by parishioners of their clergy­
men, regardless of whether made in the 
discharge of a positive religious duty or 
voluntarily for the purpose of securing 
solace. 
Finally, the writers note that privilege 
under the statute, as interpreted by this deci­
sion, is not limited to situations where the 
witness is the penitent or the clergyman; also 
covered is improper conduct by eaves­
droppers or other infringers.20 Decisions 
under similar statutes in forty-two states hold 
either that the communications are inadmis­
sible or that they are admissible because they 
are not within the discipline of the church. 
UNWARRANTED ASSERTION 
Two years subsequent to the precedent­
setting decision, interpretation of the clergy­
man-penitent privilege was further solidified 
by the holding in Christensen v. Pestorious 21 
which found an unwarranted assertion of the 
privilege, based upon the guidelines of the 
court in In Re Swenson.22 
Plaintiff's intestate, who was a guest in 
the automobile of the defendant driver and 
owner, was killed in a railway crossing col­
lision. One of the witnesses for the defendant 
testified that the plaintiffs intestate said 
nothing at the time of the collision. The 
pastor of this witness was permitted to testify 
that she had told him that the plaintiffs 
intestate spoke the words "the train" . The 
testimony of the pastor was offered by way 
of impeachment. 
The trial court held that while the pastor 
called upon the witness at the hospital pre­
pared to give spiritual advice or comfort if 
the occasion required, none was requested . 
The pastor received no communication other 
than an ordinary description of the occur­
rence. The witness was not seeking spiritual 
advice or consolation or making a confes­
sion. What she said was neither penitential 
or confidential. The preliminary question of 
competency was resolved by the court 
against the defendant. The Supreme Court 
affirmed holding that the statement to the 
pastor was not a privileged communication. 
PRIVILEGED DOCUMENTS 
The most recent Minnesota case analyzing 
the clergyman-penitent statute concerned 
applica1ion of the privilege to documents. 
State v. Lender 23 concerned a statutory pro­
ceeding to determine the paternity of an 
illegitimate female child. The appellate court 
found reversible error in the upholding of a 
claim of privilege respecting certain records 
sought to be examined by the defendant dur­
ing the trial. The records in question in­
cluded those of the Catholic Welfare Asso­
ciation of Minneapolis. 
Father Thomas Meagher, association di­
rector, appeared in response to the de­
fendant's subpoena and produced records 
which concerned conferences between the 
mother and an employee who worked under 
the direction, of the witness. The trial court 
upheld Father Meagher's request that they 
be accorded the privilege, explaining to the 
jury that the scope of the privilege extends to 
a conference with a person working under 
the direction of a priest. 
The Minnesota Supreme Court opinion 
stated that unless a document discloses on 
its face that it is privileged, a mere assertion 
that the communication is confidential is not 
enough. The burden rests upon the party 
claiming the privilege to present facts which 
establish he has the right to assert the claim 
and that the communication falls within the 
scope of a privilege that protects a particu­
lar interest or relationship.24 It is the trial 
court's function to decide these preliminary 
questions of fact and to determine whether 
the conditions necessary for the application 
of the particular privilege have been ful, 
filled.25 
The court found that the conditions had 
not been fulfilled . The records of the 
Catholic Welfare Association were not 
alleged to contain either a confession or a 
communication with a priest. On the con­
trary, the testimony revealed only a confer­
ence between an employee of that agency 
and the complainant. No circumstances tend­
ing to support confidentiality were shown, 
and the complainant owner of the privilege 
did not assert it. 
IBE FEDERAL COURT IN MINNESOTA 
It is perhaps of value to consider in what 
manner a federal court sitting in Minnesota 
would decide a question of the clergyman­
peni tent privilege. While there is no case law 
to substantiate this consideration, the guide­
lines laid down by the United States Supreme 
Court and other federal courts which have 
considered this issue permit sound assump­
tions rather than pure conjecture. A further 
justification for this inquiry is to be found in 
the context of these federal court guidelines 
which form a fitting summary and conclu­
sion to this review, coinciding closely with 
the Minnesota law. 
It might be argued that since Congress has 
not acted, the federal courts must follow 
the common law. However, in Totten v. 
U. S.,2 6 the Supreme Court held that suits 
cannot be maintained which would require 
a disclosure of the confidence of the confes­
sional. 
Furthermore, the scope of the privilege is 
to be determined by state law.27 
Finally, Justice Fahy, in Mullen v. U. S.,28 
capsules the viewpoint of the federal law: 
"Resolution of the problem today for 
federal courts is to be found in a proper 
application of Rule 26, Fed. R. Crim. P., 
adopted in 1948 under the authority of 
Congress, ' . .. the admissibility of evi­
dence and the competency and privileges of 
witnesses shall be governed .. . by the 
principles of the common law as they may 
be interpreted by the courts of the United 
States in the light of reason and experi­
ence'. When reason and experience call for 
recognition of a privilege which has the 
effect of restricting evidence, the dead hand 
of the common law will not restrain such 
recognition .... Sound policy, reason and 
experience concede to religious liberty a rule 
of evidence that a clergyman shall not dis­
c!ose in a trial the secrets of a penitent's con­
fidential confession to him, at least absent 
the penitent's consent. Knowledge so ac­
quired in the performance of a spiritual 
function is not to be transformed into evi­
dence to be given to the whole world." 
1 ed. No1e : The -specific area of inte.rest underlying the • 69 L. T . R. ( n.s. ) 468 (1893). 1963). The fact situation involved privlleJ!cd communi­ '"" 40 Minn. L. R. at 434. 
research of this p rivilege is the quest.ion of waJver. Which u See 2 Institu tes 629. cations in the form of witnessed accusations. The court "' l89 Minn. S48. 250 NW 363 J93J) 
will c:on trOl , the C•Ooscicn'ce of the minister 0[ tbe judg­ 7 8 Wigmore, Evidence (3rd ed. 1928) 844. quoted 111 Ra Swen.ron ,vi1b approval, but excepted the ,,., 183 Mlnn . . 602. 33'7 N W 589. (1931) 
mimt of the.coun? s Nolan, Th e Law o f the Seal of Confession, 13 Catholic penitential _requi rement ns d icta . 23 226 Minn. 561, ill W 2d 3S5 (1963 ) 
o Rct1lkcmi:ier v. olre, 179 Towa 34't, 161 NW '209 Ency. at 655 (1929) . . .u 183 Minn. at (j(l.l. 337],fW at 591. "' Brown v. St. Paul Cify R y. Co. 241 Minn. 15, 62 NW 
(19l7). n,esse- comments of J.ustice Evans were quote.d • Mullen v. U . S., 263 F. 2d 276 ( D.C. 1958). 1s The court refers to Best, Evidence (12 Ed. 1926) . 2d 688 (1954). ·. 
"1th appn),,-dl by the co1111t in !ho MEoaesora case. l 11 Rt! 10 38 MSA 595.02 ( 3). 10 30 Mich. L. R . 309 (1931). "' l.d. ~t 17. 
Swt11so11, 18:LMllllT. 603, 337 NW at 590. "° 92 U . S. 105, 23 L. Ed. 605 (1872) 
11 In Re Swenson, 183 Minn. 602, 337NW589 (1931) . 17 40 Minn. L. R. 432 . • S 'Wi'JJmore. Ev:idence, Sec. 1394 (1.923) . S Tones. Evi­ '.l7 Merlin v. Aetna Life Ins. Co., 180 F. Supp. 90 , s Id. at 433 . dence 4152 (192/i) . 12 Id. (D. C., 1963) . 
• 30Mic:h. L. R . 309 (1931) . ' " Cf. eq., Cimijotti v. Paulsen, 219 F . Supp. 621 (Iowa 1016 Minn. L. R. 93, 105. !!S 263 F2d at 276 (D. C., 1958) . 
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96-Page Study 
Survey Urges Changes in Ramsey Bail Practices 
By WILLIAM s. GLEW 
The purpose of bail is to insure 
the appearance of an accused for 
trial. Whether this purpose is being 
effectively accomplished by the bail 
system and whether another system 
might be better are questions which 
have received nationwide attention 
during the past few years. 
In Ramsey County these ques­
tions were the subject of a survey 
spon ·ored this summer by Legal 
Assistance of Ramsey County, Inc. 
and William Mitchell College of 
Law. William B. Danforth, profes­
sor at William Mitchell, and Mich­
elle A. Egan, a student at the 
college, spent several months con­
ducting the survey. 
The final report consisting of 96 
pages will be submitted to the 
judges of the Municipal and Dis­
trict courts of Ramsey County. 
The conclusions indicated by the 
study is that the efforts of the dis­
trict and municipal judges in Ram­
sey County to use the bail system 
effectively and fairly are hampered 
by three related deficiencies in the 
system. 
The survey disclosed a Jack of 
adequate pre-bail fact-finding pro­
cedures, a Jack of control or super­
vision of an accused during the bail 
period, and, as a natural result of 
these deficiencies, a primary reli­
ance on monetary bail. 
Lacking other information, the 
courts usually must set the amount 
of bail mainly with regard to the 
offense charged. Little regard can 
be given to the financial resources 
of the accused or to his family and 
employment connections tending to 
hold him in the community. Con­
sequently some defendants seem to 
be jailed because they cannot af­
ford the bail fixed , and not be­
cause they are bad risks, the survey 
indicated. 
The community as well as the 
accused suffers from his confine­
ment prior to trial. The direct ex­
pense of confinement is substantial. 
In addition, there is the indirect 
detriment to the community which 
results from the accused's loss of 
wages or his job, the strain on his 
family and the need to provide for 
its welfare. 
With the limited information pre­
sently available, the judges, how­
ever, must choose either bail or 
jail as the means to insure the 
appearance of an accused in court. 
If the courts could be assisted by 
expanded fact finding and control 
procedures the judges might allow 
release of an accused on his own 
recognizance, release on bail in an 
amount within the personal means 
of the accused, release on a bail 
bond, and, in a few cases, confine­
ment. 
Manhattan has experimented 
with these alternatives, apparently 
with good results. There, during 
the experimental phase of the pro­
gram, all persons charged with a 
felony ( except homicide, narcotics 
offenses and certain sex crimes) 
were interviewed and recommenda­
tions concerning release were made 
to the court. During the first 30 
months of operation of the Man­
hattan Bail Project, 2,300 defend­
ants were released on their own 
recognizance. Only one per cent 
of these subsequently failed to ap­
pear in court. During this same 
Style Show Next Event For Wives 
Club Works on Variety of Activities 
William Mitchell Law Wives are 
filling the bleak January days with 
work on the annual style show to 
be held March 16 at the Thunder­
bird Motel, Bloomington. 
Mrs. William Crandall is gen­
eral chairman of the event, which 
this year will feature woman's fash­
ions from Newman's in St. Paul 
and children's styles from the 
Korner Plaza in Richfield. Three 
William Mitchell students will 
model men's fashions from Hag­
strum's-Liemandt's, St. Paul-Min­
neapolis. 
Decorations chairman Mrs. Earl 
Gray calls the show "A Fashion­
In" with psychedelic overtones. Mrs. 
Julius Gemes and Mrs . Edward 
Hance are ticket chairmen and Mrs. 
Clifford Gardner is in charge of 
alumnae ticket reservations. Tic­
kets for the combined style show 
and luncheon will be $3.50. 
The Law Wfns' other annual 
event, the Christmas dance held De­
cember 1 at the Thnndecbiril Mote.I, 
was a huge suecess, according to 
presiilc_nl Mrs. Gerald Regqjcr. 
Mr . Robert Ah l, Bloomington 
was general chairman of the even­
ing at the "Cabaret." 
By Jo-ANNE BYRNE 
The group's fund-raising project 
this year has been the sale of two 
sets of original prints. The artists 
are Mrs. William Sommerness and 
Mrs . Earl Gray. The floral prints 
done by Mrs. Sommerness are 
suited for an adult living area and 
Mrs. Gray's drawings are approp­
riate for a child's room. The prints, 
at $2.00 a set, may be obtained 
from Mrs. Roger Christianson or 
Mrs. Don Day, chairmen of the 
project, or from any Law wife. 
Money raised through the Law 
Wives' projects is contributed to 
the William Mitchell Scholarsh ip 
Fund. Last year's fund-rai ing pro­
vided eight $200 cholarships for 
students this year. Law Wives also 
contributed $500 toward the pur­
chase of an audio-visual machine 
to be used by the senior law stu­
dents in their Moot Court sessions. 
Mrs. Robert Hoene is this year's 
Moot Court chairman, in charge of 
selecting and arranging juries for 
each case presented by the senior 
law students. 
William Sommerness, president 
of the Student Bar Association, 
helped greet wives of new students 
at the annual freshmen party held 
Scholarships Announced 
A number of William Mitchell students received scholarships in mid­
October. 
Robert A. Hillstrom was named the Harvey T . Reid scholar for the 
current school year. This award, available to second year students only, 
consists of $750 in the year of the award, plus $300 
in each of the next two years, subject to continued 
satisfactory academic standing. Alan R. Vanasek, 
third year, William Mitchell 's 1966-67 Harvey T 
Reid scholar, received his first $300 award. 
A grant from Harvey T. Reid, chairman of the board 
of directors of West Publishing Company, St. Paul, 
made these awards possible. 
The Minnesota State Bar Foundation provided 
awards to Ronald C. Ruud and Terrance W. Vote!, 
both fourth year students, and to Wayne H . West-
HILLSTROM wood, third year. 
Additional awards were made possible by funds donated by the Wil­
liam Mitchell Lm Wives and various Twin City Jaw firms, individuals, 
foundations and corporations. Minneapolis and St. Paul law firms con­
tributing to the aw~rds are: Altman, Geraghty Leonard & Mullaly; 
.Briggs & Morgan· Doherty R umble & Butler· Dor ey, _Marquart Wind­
ber ~ West & Hallada)'.; 8.vass, Weisman King & AUen · Moore, Costello 
& Hart; Robins, Davis & Lyons; and Sanborn, Jackson & Rice. 
Recipients of these awards were William D. Sommerness and Robert E. 
Walratb fourth year Jerome P. Agnew, Joseph L. Daly Julius E. Gemes, 
George R. Olds, John R. Owen, G~ J. Palm David .A. Peterson William 
M. Reed and John N . Zimmerman third year; and N euman 0. 'Berger, 
B'"en E. Brunsvold, Dean R. Gits, Earl P. Gray Robert C. Hoene, Glenn L. 
Smith James E;. Sutherkmd and Steven 0. Wbeeler second year. 
m October. He commented on the 
various personal adjustments wives 
of law students must make in order 
to keep home life running smooth­
ly during the four years of study. 
Bob Ryan, KSTP-TV news com­
mentator, detailed his news-gather­
ing trips around the world at the 
November meeting of Law Wives. 
On March 6 a panel of Twin 
Cities architects will discuss interior 
design. And on April 3 Mrs. Harold 
Levander will describe her dual 
role as wife of an attorney and as 
first lady of Minnesota. The an­
nual pot luck supper will be held 
May I and will be followed by the 
election of new officers. 
Law Wives' officers for the 1967-
68 year are: Mrs. Regnier, presid'ent; 
Mrs. Sommerness vice-president; 
recording secretary, Mrs. Kenneth 
Oehlers; corresponding secretary, 
Mrs. George Olds· treasurer, Mrs. 
Bruce Nemer; hospitality chairman, 
Mrs. Darrell Hart; social chairman, 
Mts. GeraJd McManus and pul,Ii­
city chairman, Mrs. Daniel Byrne, 
Newly elected board members at 
large are Mrs. Hoene, Mrs. Ben 
Brunsvold, Mrs. Bruce Leier and 
Mrs. Clinton McLagan. 
Regnier Named 
To Bar Post 
Gerald Regnier, fourth year, is 
serving as executive director of the 
Minnesota State Bar Association. 
A graduate of 
St. Thomas Col­
lege and a form­
er seminarian, 
Regnier has 
been active in 
recent years in 
public relations. 
With the bar as­
sociation his du­
ties include edit­
ing the Bench 
and Bar, month­
ly magazine going to 4,300 Minne­
sota lawyers, and assisting the five 
sections and 53 committees of the 
organization. 
"Being a lawyer's lawyer has 
much to recommend it, even in com­
parison with practicing law," Reg­
nier said. "One of my greatest aims 
in this job is to further the image of 
the family lawyer in his contribution 
to the community, often as his per­
sonal sacrifice." 
REGNIER 
period about three per cent of those 
freed on bail failed to appear in 
Court. 
The Manhattan Bail Project was 
one of the first plans for bail re­
form. Congress in 1966 adopted 
the Bail Reform Act and the Dis­
trict of Columbia Bail Agency Act. 
Illinois made some changes by 
statute-in 1963. 
In Minnesota the Hennepin 
County municipal and district 
courts have initiated bail reform 
by rule or order of court under 
existing statute. There recom­
mendations are based on a point 
rating using information about the 
accused's criminal record, family 
ties, employment, health, refer­
ences, and circumstances of the of­
fense. During the period from 
February, 1966, through March, 
1967, 497 defendants were inter­
viewed. Of these, 101 or 20% were 
recommended for release and were 
released without bail. Only one of 
these defendants subsequently failed 
to appear in court. 
The Ramsey County Survey 
drew information from many 
sources. Personal interviews were 
obtained with the district and muni­
cipal judges, members of the staff 
of the county attorney of Ramsey 
County, and the staff of the city 
attorney of Ramsey County and 
the staff of the city attorney of St. 
Paul, and the attorneys of the St. 
Paul bar engaged in the defense of 
criminal cases. 
The survey involved research of 
the Minnesota Constitution, statutes 
and rules of court. Prisoners in 
Ramsey County jail awaiting trial 
on felony charges were interviewed. 
Case records of 530 defendants 
charged with felonies and gross mis­
demeanors in Ramsey County Dis­
trict Court were examined, and case 
records of 272 defendants charged 
with misdemeanors in St. Paul 
Municipal Court were examined. 
The large amount of statistical 
data obtained was compiled and 
analyzed with the aid of equipment 
furnished by Control Data Corpo­
ration and with the assistance of 
Dr. Robert E. Smith of Control 
Data Institute. 
News of Our Alumni 
The William Mitchell Opinion 
is interested in publishing news 
about the graduates of the col­
lege. Please write the Opinion 
alumni editor of any news about 
yourself that you feel would be 
of interest to your fellow alumni. 
The Editor 
1961 
DALE J. HAPPE has joined with 
Edwin W. Elmer, Otto F. Christen­
son, Howard I. Moore, and Lloyd 
M. Eppard to form the new firm of 
Elmer, Christenson, Moore, Eppard 
and Happe, 2901 Pleas:;int ,\ve, 
Minneapolis. 
1962 
SHERMAN J. KEMMER, formerly 
patent counsel for Archer-Daniels­
Midland Co. Chemicals Division, 
has been named general counsel of 
Ashland Chemical Co., which re­
cently acquired the ADM Chemical 
Division. He will relocate early in 
1968 in Columbus, Ohio. 
1963 
MILTON H. BIX has formed the 
firm Gitis, Lebedoff and Bix with 
Joseph Gitis and Jon a than Lebedoff, 
at 640 Rand Tower, Minneapolis. 
1965 
RONALD C. EV ANS has become 
associated with Fisher, Johnson and 
Grayson, 624 Endicott, St. Paul. 
ROBERT F. COLLINS has be­
come a partner of Thuet, Todd, 
Anderson and Collins, 228 Grand 
Ave., S. St. Paul. 
1966 
E. R. OURADNIK has been 
named vice pres­
ident and secre­
tary of the Knut­
son Co., a mort­
gage banking and 
insurance subsid­
iary of The Knut­
son Companies, 





GARY L. WILLIAMS announced 
that he entered the general practice 
of law at 721 Midland Bank Bldg., 
401 2nd Ave. S., Minneapolis . 
RICHARD A. PETERSON is as­
sociated with Comer and McGraw, 
Citizens Bank Bldg. , Hutchinson, 
Minn. 
1967 
CLYDE E. EKLUND, manager of 
sales for U.S. Steel Supply Division, 
OURADNIK 
St. Paul, has been promoted to dis­
trict manager. Eklund began his 
U.S. Steel career in 1951. 
JAMES S. LANE III, Minnetonka, 
has been appointed public affairs 
representative in Washington, D.C., 
for Cargill, Inc. He has been em­
ployed by Cargill since 1963. 
CHARLES W. ANDERSON an­
nounced he has opened an office for 
the general practice of Jaw at 1616 
Park Ave., Minneapolis. 
JOHN E. REGAN and his father, 
Robert M. Regan, have formed a 
iaw parinership speciaiizing m iect­
eral and state taxation at the Cham­
ber of Commerce Bldg., Mankato, 
Minn. 
RICHARD H. KNUTSON has be­
come associated with John M. Can­
non in Cannon and Knutson, Hib­
bing, Minn. 
Mitchell Grad 
On Nevada Bench 
HOWARD W.BABCOCK 
Howard W. Babcock, 1941 grad­
uate of a William Mitchell prede­
cessor, the St. Paul College of Law, 
has been appointed District Court 
judge at Las Vegas, Nev. 
Babcock entered the Navy after 
law school graduation, returned and 
began practicing law in St. Paul in 
1946. He moved to Nevada and 
practiced at Reno and Las Vegas 
from 1948 through 1955 when he 
became an assistant U.S. attorney 
and later U.S. attorney for Nevada. 
He resumed private practice in 
Las Vegas in 1961 and was ap­
pointed to the bench July I, 1967. 
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Separate Injuries, But Consolidation Allowed 
BY JERRY INGBER 
The plaintiff was injured in two separate 
automobile accidents occurring three and 
one-half years apart. 
The plaintiff moved for consolidation of 
the cases on the factual basis that the in­
juries sustained in the later accident involved 
an aggravation of injuries sustained in the 
first accident. Over the defendants' objec­
tions, the trial court consolidated the cases. 
The Supreme Court of Minnesota affirmed, 
via the discharge of a writ of prohibition, 
holding that the common issue of damages 
provided a valid basis for consolidation and 
the trial court did not abuse its discretion 
by so ordering. Shacter v. Richter, 271 
Minn. 87, 135 NW 2d 66 (1965) 
With increasing frequency, a plaintiff 
ustains ai1 injury to the same area of the 
body on ~arate occasions as a result o,t the 
negligence of different tort-feasors. Because 
of the difficulty or im_possibility of separat­
ing the injuries it is often desirable, if not 
imperative, thar. the several claim be 
litigated together to insure fo ll and cornplete­
-;elief for the plaintiff. 
Il is apparent the plaintiff. could lie 
p,rejudiced if compelled to divide the dam­
ages by litigating the claims separately. He­
cmtld easily fail to recover for either Ios.s 
be.cause. he could not satisf.ac!odly prove the. 
damages tb:at resul ted .from each inddenC 
Tbe defendant will make every effort to prove 
fuat the absent defend.ant was the one whose 
'l\':roog caused the. injury and the plaintiff may 
re,ceive. a verdict that does not represent aD of 
his damuges or no verdict at all.l 
Conversely, lbe evils 9( excessive com­
plexity of issues arising in multiple sujts 
must be a oid.ed; othe.rwise it i difficul l to 
dis lingui b between. those points of contro­
vera.y whieb are related and those whjch are 
not. The danger when liberalization is car­
ried too far is that all issues will be colored 
wantonly with a single brush. uch a process 
offen.cl basic motion o.f fair play.2 
Tue soloti0.a. i.s that lbe cJaim hould be 
litigated together by one of two _methods -
either j0in the several to.tt-feasors in one 
pleading, or c.onsolidate the everal claims.3 
The u e 9f either method i dependent; upon 
the presen G:e of the following condition : 
l J) financial responsibili,cy o1; aJl fhe t0r t­
feasors; (2) good liability against all the 
tort-feasors; (3) genuine indivisibility of 
the injury. 
A number of states have rules for joinder 
- -of persons and actions and for consolidating 
actions, many of which are similar to the 
federal rules. 4 Federal Rule 18 deals with the 
joinder of several claims into one action. This 
rule provides that the joinder of claims shall 
be governed by the requirements of joinder 
of parties covered by Rule 20. Rule 20 pro-
vides that where several claims exist between 
different parties, joinder is permitted in 
cases which arise out of the same transaction 
or occurrence or series of transactions or 
occurrences and involve a common question 
of law or fact. There should be some unity 
in the problems presented.5 Thus, the essen­
tial requirements where the plaintiff seeks 
to join several claims, are: ( 1) birth out of 
a single occurrence or series of occurrences; 
(2) a common question of law or fact. 6 
Complementing the rules of joinder is the 
companion rule on consolidation. 7 This rule 
is wider i.n scope than the joinder rule and 
accomplishes much the same purpose. It pro­
vides that actions involving a common ques­
tion of law or fact may be tried jointly, in 
whole or in part, or the several actions may 
be consolidated. The common question of 
law or fact may be the question of the 
amount of damages chargeable to each of 
the several tort-feasors. The requirement that 
the claims arise out of the same occurrence. 
or series of occurrences need not be met i.n 
the case of consolidation. 
In federal courts and in. the states in 
which the letter of spirit of the federal rules 
has been adopted, as in Minnesota, the trial 
judge has wide discretion in ordering a joint 
trial of all or a part of the issues where 
several claims are combined or consolidated, 
assuming that the requirements for joinder 
or consolidation are present. Ordinarily, the 
overriding considerations and primary con­
cerns of the court, are: ( 1) convenience and 
benefit to the parties; (2) better administra­
tion of the court system by saving time and 
expense.8 
The first category of cases in which over­
lapping injury frequently occurs is the so­
called automobile "chain reaction collision" 
where two or more separate negligent acts, 
generally occurring close in time, result in 
injury to the plaintiff. The defendants are 
not joint tort-feasors nor are they acting in 
concert; rather there merely exists two or 
more successive tortious acts of two or more 
wrongdoers. To overcome the ancient rule 
that where the plaintiff was unable to appor­
tion his damages between two or more tort­
feasors, he could recover against neither, 
there emerged ~ r~~~., s~bst2.ntive rule ~.vhich 
provides that where injury is factually and 
medically indivisible, each of the defendants 
shall be jointly and severally liable for the 
entire harm done.9 A basis exists for a 
joinder of the several tort-feasors even 
though their respective negligent acts occur 
at different times. 
The second class of cases comprises the 
situation when the first lefendant by bis 
negligence injures the plaintiff. Sometime later 
while the plaintiff is either being transported 
for treatment or is being treated for the 
injuries, the original injury is aggravated by 
another's negligence. This can be hours, or 
days, or months later. The law is clear in 
these cases that the legal cause of the 
plaintiff's re-injury is the original negligence 
of the first defendant. Putting it another 
way, the aggravation was the "sequence and 
natural result of the original injury. The 
defendants are not joint tort-feasors.10 
Although the second tort-feasor's conduct 
is an intervening force, it could have been 
reasonably foreseen by the original negligent 
actor as the normal incident of the risk 
which he created.11 The original tort-feasor 
is responsible for the damages resulting from 
the initial injury as well as any aggravation, 
and the second tort-feasor is liable for the 
aggravation. 
Keeping in mind that the primary concern 
is to litigate the responsibility for all of the 
damages in one proceeding, if the first de­
fendant is financially responsible and the 
second defendant, who aggravated the injury, 
is not, then the first defendant can still be 
held responsible for all the damages. 
Another example of two or more separate 
tort-feasors, whose collective wrong causes 
indivisible injury, being joined in one plead­
ing, is in the case of the injured plaintiff, 
who by virtue of his work environment 
might reasonably be expected to expose 
himself to re-injury. The re-injury is con­
sidered a part of the same occurrence as the 
original injury.12 
In Shacter, the resultant injury arose from 
the combination of two incidents widely 
separated in time. Consolidation was ap­
proved on the grounds that the requirement 
of the Minnesota rule on consolidation, 
namely, that there be present a common 
question of law or fact to permit consolida­
tion, was met, the common question being 
that of the damages. The court further 
ruled that the requirements for joinder need 
not be present, as defendant argued, since 
joinder is a procedure separate from con­
solidation. Consolidation, the court said, is 
much wired in its scope.13 Previous consoli­
dation decisions has not extended Rule 42.01, 
to encompass the unique factual situation 
before the Shacter court. 
W eignmg the considerations in favor 01 a 
joint trial, the convenience to the parties and 
the economy of one trial, against the com­
plaints by the defendants of prejudice to 
them, the Shaefer majority found a lack of an 
"obvious or certain danger of miscarriage of 
justice" which would require interference 
with the discretion of the trial judge, thereby 
concluding that the cases we.re appropriate 
for consolidation.14 
Shacter merits consideration because the 
holding may further expand the possibility 
of consolidating separate claims. In Shacter, 
Moot Court To Be Taped 
A television camera may soon parts : a small, black camera and 
become a permanent fixture in the tripod, which looks similar to equip­
fourth year moot court trials at Wil­ ment used in making home movies; 
liam Mitchell. a recorder which transposes visual 
images and sound onto 16 MM Last summer, William Mitchell 
magnetic tape; and a monitor, which purchased complete Concord VTR 
looks like a small television receiver, video tape recording equipment with 
on which the recorded tape is financial assistance from the school's 
viewed. Law Wives. 
"While the equipment is not com­
"The equipment will be used 
plex," Dean Heidenreich said, "we 
primarily as an educational tool in intend to train several seniors to 
the moot court trials," said Dean 
operate the equipment for the entire 
Douglas R. Heidenreich. "Video 
year, so that we will be able to take 
tapes will be taken of various parts 
consistently good pictures of the 
of each trial presented, and these 
trials. Although the camera must be 
tapes will be available for the stu­
situated in one spot in the court 
dents involved to view after their 
room during the trials, we have a 
trials. We hope that the students special zoom lens which will allow 
will be able to learn by watching us to shoot various types of pic­
themselves on the tapes, and in this 
tures." 
way they will be able to evaluate 
their own performances." The current plan is to film seg­
ments of the meet court trials, rather The equipment cost approxima­
than take pictures of the entire tely $2,500, of which the Law 
trial. Wive's contributed $500. 
"Since the film costs approxi­
"We are very grateful to the Law mately one dollar a minute to use," 
Wive's for their aid i.n helping us Dean Heidenreich said, "we plan to 
purchase this equipment," Dean make two tapes or 80 minutes of 
Heidenreich said. "I'm not aware of film of each trial. This should give 
any other law school using such us enough tape to cover the impor­
equipment, although this is not a tant parts, the direct and cross 
new teaching technique." examinations, and the closing argu­
The unit consists of three basic ments." 
1 See Schwartz v. Swan, 63 Ill. App. 2d 148, 
211 N .E . 2d 122, 126 (1965) . 
"Tanbro Fabrics Corp. v. Beaunit Mills, 
Inc., 4 App. Div. 2d 519, 167 N.Y.S. 2d 387, 
392 (1957). 
o J oinder is accomplished in the pleadings 
without leave of the court. Consolidation, may 
be had only upon order of the court - Minn. 
R. Civ. P. 20.01 & 42.01, 27 Minn. Stat. Ann. 
§ 602 (1963). 
• Minn . R. Civ. P. Rules 18, 20 & 42 are 
identical to the F ederal Rules. At the present 
time, thirtoon o ther sLo.tes have adopted 
similar o.r ideot!ca'I rules; Ariz., Colo., Del., 
Iowa. Ky~ lYllcb ., Nev .. N .D., N.M., N.Y., 
Pa ., Tex., and Utah. 
. 5 Sunderland, N ew Federal Rules, 45 West 
Vn_ Q .• J, 1.4. (19J8) . 
• See-Cnygill v. lspen; 27 "\Vis. 2d 5?8_ 135 
.W. 2d 284 (1965) -Where the plaintiff 
was .ioju.red in two separnte am o acc.idenlS 
five months :iparr involving different tort­
fe.,sors but resulting in a $ingle iadivisibl~ 
.inj11ry. the court ,conclu~ecl that the common. 
question o f fact was met on " showjng of 
the successive injuries being medic:i.Uy in­
separabk, bot dJd not allow joindcr· In n 
single cal!S<' of action because the nccideot 
occu rred in dilrerent counties five months 
apart, thereby not mce,tlng the single = ­
rence or scl"1es of occu.rceoces cequlremeoL 
.Federal R ule 42 (a ) :ind linn. Rule 47.0l. 
the latter providing: 
7 "When 8.ctions involving a common ques­
tion of Jaw o r fact are pend ing before the 
court, j t nl'IY order a joint h e:1cing or tTinl 
of any o r aU the m;mers in issue in ihe nc­
tionsi il may order ·au the actions consoli­
dil.tea; and it may make such orders 
coacemiag _proceeding,; thttrein as may tend 
to avC:,id unnecessa:ry costs or delay." 
• See 3 Youngou ist and B lacik, MinnesoUl 
Ru les Practice. 375-76 (l953) ; Adnms -. . All 
State Insurance Compnlly, 58 Wash. 2d 659, 
J64 l'. 2d 804, 11 (l.96J) : Sec ·5 .Moore. 
Federal .Pract[ce § 42.02, a t 1'.!.03 (2d ed. 
19_64·) n11d Adler: v. Seaman, 2(,6 F . ·828. 831 
( 1920) . for the his tory of the forerun ner 
!il:ature on consoUdation. 
• See Rudd v. Grimm. 252 13. 1266. 110 
. W. 2d 321. (1 961 ) : Maddox v_. D onaldson, 
362 Mich. 423 , 1.08 N.W. 2d 33 (19,61 ): 28 
NACCA Law- Joum"1. 92- 95 (196"2) . Th.is 
"1Jle L~ ii compnnion to the one that if ·n tort­
feasor has ijcggravated a _pre-exi~tinJ? dlscase 
or Tn juzy either caused by the negligence of 
w,othe.r or no r, the ju.ry will be called upon 
to, apportion the dama~es, tho~e 1ha1. are 
caused by the 1ort-fcasor, and those ,esulting 
from the pie,.ex is tlng conditibn. But if the 
then tbe tort-feasor may be held liable f<Jr 
the total damages resultiog from the pre­
existing condition as weµ as the aggravation . 
there is no attempt to show causal connec­
tion between the two torious acts, nor was 
there anv contention that the two claims 
arose out of one occurrence. This was a 
clear-cut case of two separate claims ordered 
tried together with nothing more to tie them 
together than the common question of lia­
bility and the amount of damages. This 
case points the way to unrestricted joint trial 
of separate claims for separate wrongs caus­
ing indivisible injury. One author, however, 
feel s the impact of the Shacter case to be 
only that an appellate court will not over­
turn a trial court decision unless there is a 
clear showing of that court's abuse of dis­
cretion.15 
Valid objection to joinder of separate tort­
feasors, or consolidation of separate claims 
involving overlapping injury is that there 
will result an over-complication of the issues 
by attempting to try several claims, each 
with complicated issues, 'together.16 But 
complication or prejudice should not prevent 
joinder or consolidation. 
Often the claimed complication is more 
apparent than real; to combat this, the 
apparent over-complication may be obviated 
by appropriate instructions and interroga­
tories to the injury on specific aspects of the 
case. This technique, in addition to the 
court's determination of the issues prior to 
the jury trial, would afford protection to the 
litigant and overcome any alleged prejudice.17 
In Shacter, the concurring opinion written 
by Justice Sheran and concurred in by 
Justice Otis, indicates that consolidation 
should be allowed only with respect to the 
issue of damages after separate trials have 
been conducted to decide the liability of each 
defendant.18 Justice Sheran felt that the pos­
sibility of prejudice on the question of lia­
bility was strong enough to dominate any 
considerations of complete consolidation.19 
Chief Justice Knutson, joined by Justice 
Nelson, dissented on the basis of the inter­
pretation of rule 42.01, declaring that it was 
not intended to require a tort-feasor to take 
part in the litigation of another tort-feasor's 
independent tort. 20 Therefore, he felt the 
court was without power to consolidate any 
of the issues of the two actions. 
However one. rriierprets the impact of the 
Shacter decision, the qualifications set forth 
in the concurring opinion appear to be more 
consistent with the purpose of Rule 42 and 
the rules in general. The dangers of prejudice 
that the completely consolidated trial would 
bring are greatly diminished. There would be 
no duplication of certain evidence, which 
would save time and costs to the parties and 
the courts alike. This middle ground may be 
the solution. Whatever position one takes it 
is apparent consolidation.21 
See Moyer ,·. M errick, 155 Colo . 73, 392 P . 
2d 653 {1964-) : ewburg v. Vogr,4 151 CnL 
520, 37-9 1'. 2d 811- (1.963 ) : W ise v _ Carter, 
119 So. 2d 40, (Fla . Giv. App. 1960) . To the 
jury is unable to apportion between the two. 
same effect are the following New York cases 
where the added facto r of " nearness in time" 
of the ·negligent acts mukes separation or the 
respective injuries impossible; Ha.w:kes v . 
CM I. 256 ApJ;>. Div-. 9~0. 9 .Y .S. 2d 92~ 
( !939). affirmed -81 .Y. 808, 24 .E. 2d 
484. ( 1939): Misi.ano v. 'Rqsen, 12 Mi c. 
2d 289, 2113 N.Y.S. 2d. 56.l {1960) , Sec also 
P rosser, Torts § 42 (3d cd_ 19~4). 
, o~estatemenl, Torts (s~c.ond), § iJ5'.7 ~m­
ment b 11 1 497 (1958) . 
u SeeI.ucasv. City of 1uneau, 127 P. upp. 
730-732 ( 1955); state v. Wcinstein, 398 S.W . 
'2d 4 1 (Mo. Ap_p. 1965) : J ess :f;dwa,ds, It,_c. 
v . Ooergen, 256 F. 2d -S42 ( lQOl Cir. 1958). 
See cases li~d i n Adams v. All State In­
surance Company, supra note 5. 
"' Poster v. Central Gulf Stream Ship Co., 
24 F .R.D. 18, (U.S.D.C.E.D. P a. 1960) . 
13 The defendant's argument was well taken 
since Minn. St. 546.04 (1947) provided that 
" . . . Actions could be conso lida ted o nly if 
they coul_d have been Joined o ri~.inally." 
A doption of the present nJe In 19.52, Jlow­
euer. sup<,rseded and ,deleted ll)e- old jOinder 
nrovision. Sec Nordb ye. Comm ent.,- <ii Se­
lected Provisions of the New Minnesota 
R,,l~s, 36 Minn . t.. Rev. or2. 674-675 ( 1952). 
u Cf. Wright, Jr,intler o f (;l.uimJ' 'in Parties 
l /11dcr Modern Preail/J1g Rilli!s. 36 Minn. L . 
Rev. 580, 602 (1952). 
1s 70 Dick L . Rev. 558 (1966) . 
1• See Lambach v. Northwestern Refining 
Co., Inc., 261 Minn. 115. 111 N.W. 2d 
345, 351-352 (1961); Lott v. Davidson, 261 
Minn. 130, 109 N.W. 2d 336 (1961) (concur­
ring opinions). 
u See Stemler v. Burke, 344 F . 2d 393, 396 
(6th Cir. 1965). In Schwartz v. SWllll. supra. 
note 1, the Illinois Appellate <!::ourt -:m­
swered the defendan t's objection as- follows: 
" ... We are not impressed with the con­
tention that trial of the negligence issues in 
two comparaifvel. simple flier s ituntions 
would be beyond the compreheosion of the 
jury. J u ries try and dclc-nnine foct iss11cs in 
extreme"IY com plico.ted cases involving tfiird­
party coi;nplalnts, cros.,-cblms, counter, 
daims, multipl e pl:tin tlrt:s and de.fen'dan tS, 
with a high delc'rc,e of percep_tioo, • , . p rop. 
"1;)y instructed, lho,re is _no reason co ·antici­
pate contusion of the j uzy, o.r prejudice to 
the r is hts .of any of tbe parties." 
~ 135 .W . 2d ar 71 '' • . . A cOtisaTldated 
trial of the liability issue against both de­
fendants would be o nerous." 
1• Minn. R. Civ. P . Rule 42.02 is identical 
to Fed. R. Civ. P. 42(b). "The court in fur­
therance of convenience or to avoid prejudice 
may order a sepamte trial of any claim, 
cross-drum. or thi.r:d=pany claim, or any 
sepa ra te Issue oc any number of claims . . . 
or issues.' 
"° 135 N.W. 2d at 68. The majority does 
say that " . . . The trial court ordered the 
consolidation assuming that the separate 
issues with reference to liability could be 
fairly tried together and that there could also 
be a detemilii:itlon as to how much each de­
fendant contributed to the plaintiff' s injuries." 
~ See Maiorano v. Wil1iam Sherman, Inc., 
196 Misc. 659, 94 N.Y.S. 2d 768 (1949); 
Annot., 68 A .L .R. 2d 1372 (1959) . 
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